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In the tf ?E’Disuict Court

Thomas Bagnetio *
L]
Vs. * of
L
The City of Wichila Falls " Wichilta County, Texas
PLAli‘dTIFF'S ORIGINAL PETITION FOR INJUNCTION

TO THE HONORABILE JUDGE OF SAID COUR'T.

Comes Now, Thomas Bagnetio, plaintifl, complaining of The Ciiy of Wichita
Falls, and for cause of aclion would show the court as follows:

Plaiatifi, Thoras Bagneito, is an sdult individual who resides within the
corporate city limits of ihe City of Wichita Falls, located in Wichita County, Texas.
Defendant, City of Wichiia Falls, is a home rule city, located in Wichila Counly, Texas.
Defendanl can be served with all writs and process issucd herein by serving its Mayaor,
Michael Lam, at 1300 7ih Street, Wichita Fails, Wichita Coanty, Texas.

i

Plaintiff is the owner and possessor of' a regisiered pedigree male Woll Hybrid
dog, tormally named Acro Lobo, but affuctionately referred 10 us Bo. Ba is plaintiff's pel
and a member of plaimilf's household. Bo has been u member of Plaintifi's household in
excess of four years. Bo is a loyal, obedient, playiul, and inuch-loved dog, that has never
displayed a vicious character or propensity. Plaintift is most desirous of maintaining the
current exisimg nature of his overall relationship wih his dog, 4s well as seeing this
relationship continue to grow and prosper.

On or aboul November 20, 1993, Plaintiff wus adviscd by the Defendant, through
the act of ils employee, Animal Control Officer Greg Mucc olo, said emplayee at all
times material acling in the course and scope of his employ.nent with Defendant, that
Plaintiff was in violation of the Code of Ordinances promuiguied by the Defendant.
Specifically, it was atleged by said employee that Plainilt violaled said ordinances by
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allowing Bo 10 reside on his premises Jocated within the city limils of Delendant. ‘The
sole stated basis for this allegation was the uniaformed and misguided determination ihat
Bo was a "wild animal" as thal phrasc is defined by cily ordinance. Plaintilt was advised
that as a result of this délermination, he could cither removy the dog from within the
Defendant's city limits, or the dog would be picked up by Delendant’s Animal Control
officers and destroyed. Initially, Plaintilf was given uniil November 23, 1993, 10 remove
his dog from Defendant's city limits. Plaintif auempied o edvise Defendant that Bo was
a dog, not a wild animal, but such protestations proved unavailing. Therefore, Plaintify
requested, and was given, two exlensions on this deadline, which is now December 3,
1993, at 5:00 p.m. Plaintiff does not wish 1o remove his dog from his home and
premises, nor does the Plaintiff wish 10 see his beloved pet destroyed. Plaiatiil merely

~ wishes that he and Bo be allowed 10 continue to reside in their mulual premises in the
same peaceful and normal manner that (hey did prior to November 20, 1993,

v,

The proposed action of the Defendant as it regards 1he threatened remaoval of Bo
from Plaintiff's home and Bo's subsequent destruction under the circumstances alleged
above, violates the real and subsiantial rights of Plaintitt in ¢ach of the following
Taspects:

1) It constitutes an unlawful taking of Plaimiff's property interests secured to him
the Consrijutions of both the Unitcd Siates of Amecrica and the Stae of Texas,

2) It constitutes an unlawful invasion upon Plaintifl's libeny interests secured 10
him by the Constitutions of both the Uniled States of America und the State of Texas;

3) W fails to provide for the protection of Plaintifs rights io procedural and
substanlive due process under the Constitutions of both the 1inited States of America and
the State of Texas,

.4} It is based upon & determination neither founded in (ucl nor reason; and,

5) It is based upon an incorrect upplicution of existing law, and as such is

arbitrary, capricious, and oppressive.

\'2

As a result of the Defendant's threalened action. PlaintidT is faced wilh the
prospect of imemediate irreparable injury, to wit: the luss and dustruction of a member of
his household. But for the intervention of this Court, Plaintilf has no other adequate
remeédy at law.

" WHEREFORE, Plainitff requests that:

1) A temnporary restraining order be issued without nolice (o Defendant,
resiraining Defendant, its agents, servants, und employcees, lrom directly or indirecily
removing Bo from the Plaintill's care, custody and control;

2) Defendant be cited 1o appear and show cause uad that on such hearing, a
temporary injunction be issued, enjoining Defendant, its agenis, servants, and employees
from directly or indirectly removing Bo from the Plaintill's caie, custody und control,
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3} A permanent injunciion be vrdered on (inal triad of 1his cause, enjoining
Dcfendani, it agents, servants, and employees, [rom dircetly or indirecily removing Bo
from the Plaintiff's care, custody and conirol.

Respectlully Submilted,

AL

L Ly~ A

S Price Smih Jr.

Law Otlices of 8. Pice Smiih, Jr.
2304 9th Street

Wichita Falls, TX 76301
(B17)166-1700

TSB# _ /8 7SZI0O

VERIFICATION

STATE OF TEXAS )
COUNTY OF WICHITA )

BEFORE ME, the undersigned Nolacy Public, on this day personally appoarcd
Thomas Bagnetto, who, being by me duly sworn on oaih depuascd and said that he is the
plaintiff in the above-entitled and numbered casue; that be has read the above und
foregoing Original Petition for Injunction; and that every siatement contained therein is
within his personal knowledge and is wrue and correct.

Coe = S
f - . i

- g.:i.;.‘...‘...:.:._y;.’...-_"'.i,::lr‘_._‘*
Thomas Bagnetto, AMant

SUBSCRIBED AND SWORN TO BEFORE ME on ihe / __dayaof
December, 1993, 1o centify which witness my hand und scul.

.--[é‘f-j:. o

olary Publig
of Tuxas
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DEC 01 1993
STATE OF TEXAS ) Coun 1 o R, S
COUNTY OF WICHITA ) Wichita  Coury, Tazsa
B/ Owenity
Whereas, in Cause No. » pending in the Toin

Distriet Court of Wichita County, Texas, styled Thomas Bagnetto
vs. The City of Wichita Falls., the Honorahle Juanita Pavlick,
Judge, did on the lst day of December, 1993, sign an order
granting a temporary restraining order against the City of Wichita
Falls, and requiring Thomas Bagnetto, Flaintiff, to make, exscute
and file a bond in the sum of $100.00, payable tc the adversa
party before issuance of the writ of temporary restraing order;
therefore:

Enovw all men by these presents, that we, the undaetrsigned
Thomas Bagnetto, as principal, and $. Price Smith, Jr. and Stephen
R. Bjordammen, as sureties, acknowladge ourselves bound to ray
to the City of Wichita Falls the sum of $100.00, conditioned that
Thomas Bagnetto will abide by the decision that may be made in
the aforesaid cause, and that he will pay all sums of money and
costs that may be adjudged against him if the temporafry restrain-
ing order issued on December 1, 1993, in the aforesaid ecause,
restraining the City of Wichita Falls shall be dissolved in whole
or in part.

WITNEES our hands December 1, 1993.

e G2

Thomas Ba¢netto

5. Price Smi

Steﬁhen R. Bjo damm‘ézk

approved:_ /22— / ., 1993, -
::;E Loy WPl -
ff,fﬁ&chita Coumty fo?ricigﬁgnrk
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CITY OF WICHITA FALLS 5 WLCHITA COURTY, TEXAS
SRIGINAL ANSWER OF DEFENDANY
CITY OF WICEITA PATYS

TO THE HONORABLE JUDGE OF SAID COURY:

HOW COMES the City of Wichita Falls, a Home Rule corporatien
in the State of Texas, and files this its Original Answer, and in
support theraof would show the Court as follows:

I.

Defendant, City of Wichita Falls, denies each and every
allegation contained in tha Plaintiff s Criginal Petition for
Injunction, and demands strict proof thereo?.

II.

The Defendant City of Wichita Falls, as a home rule
minicipal corporation, is entitled to governmental jwmunity,
except t¢ the extent that such immunity iz wajived by the Texas
Torts Claime Aet, Sec. 101.001, at seq. (Texas Civil Practice and
Remedias Code), or by the Constitutions of the State of Texas or
the United states of America. -

ITI.

The dAog owned by the Plaintiff, referred to in Plaintiff’s
Original Petition for Injunctiorn ax Bo, is a mala wolf hybrid.
Tuat said animal owned by Plaintiff is prohibited by City

DEFENDANT’S PIRET AMENDED ANSWER;
Page 1.
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ordinance 5+49, Code of Ordinances City of Wichita Falls, which
provides that "ne person shall kKeep or permit to be kept on his
premises any wild animal." That s=aid animal owned by Plaintift
fits the definition as provided in Secticn 5.1, Coda of
ordinances City of Wichita Falls, for wild animals and/or
wildlife. Saild section provides in part that "Any non-
domesticated creature (mammal, amphibian, reptile or fowl) whieh
is of a species wWhich is wild by nature and which can normally be
found in a wild state and which is not naturally tame and gentle,
but is of a wild nature or which is net raturally tame or gentle,
but is of a wild nature or disposition; er which, because of its
size, vicious nature ar othar characteristics, would congtitute a
danger to human rights or property, if noet kept or maintained in
a safe and secure manner,.,.."

IV.

That said aniwma) eowned by the Plaintiff i= not naturally
tame or gentle, but is of a wild natuyra c¢r disposition wvhich
would ke a dangar to the cther citizens of the City of Wichita
Falle. That the wvolf hybrid cannot be domesticated and the wila
instinet inherent in thsir ganeties cannot be removed by the
breeding of the animal to demesticated deogs.

WHERFPORE, PREMISES CONSIDERED, the Defendant City of
Wichita Falle prays that tha Court enter a judgment herein that
Plaintiff be denied his petitien for injunction, and that

Defendant be awarded its costs expended herein.

DEFENDANT’S FIRST ANENDED ANSWER;
Page 3.
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© Respectfully submi ’

o~

o F =y

. Assistant city Attoerney
SBN 07023120
P. 0. Box 1431
Wichita Falls, TX 763207
Telephone (817) 761-7635
Telecopier (817) 761-8877

ATTORNEY FOR DEFENDANT
CITY OF WICHITA FALLG

DEFENDANT’S FIRST AMENDED ANSWER;
Page 3. .
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, N THE B9TH DISTRICT EWRY pog
OF AT ool iFCOHD
WICHITA COUNTY, TEXRE ——°=0Ck ___ M
Bl L R P Y R A Y Y T A SN - EEkEx FxmExC
THOMAS BAGNETTO | MAR'IS R34 "
Vs |[ NO. FHP @qbned o™ O
. I WA E
CITY OF WICHITA FALLS | T ———Deputy
:l==I==-==:==x¥:========ﬂ=ﬂtz:=:=====::::::::::::::::::::::z::=:=====
ORDER GRANTING PERMANENT INJUNCTION
I=EBl:=================:=======:::::::3llIIlh:::unm:ﬂll.'!::...lﬂn
AFPEARANCES

On this the 15th day of March, 1994, came on for hearing the
Application For Permanent Injunction filed by Thomas Bagnetto.

Came Thomas Bagnetto, hereinafter called Plaintiff, in
person and Dby attorney of record, S$. PFrice 8Smith, Jr., and
announced ready for trial.

Came the City of Wwichita Falls, hereinafter called
Defendant, in person and by assistant city attorney, Jim Finley,
and announced ready for trial.

FINDINGS

All matters of fact and law were subnitted to Court. The
Court after considering the pleadings and stipulations of the
Plaintiff and the City of Wichita Falls, makes the following
findings:

1. Plaintiff is the owner of a dog named "Aere Lobo! alsos
referred to as "EBa".

2. Aero Lobo is & male wolf hybrid.

3. Agro Lobo also referred Lo as Bo, is an animal that is

not  prohibited by City Ordinance 5-49, Code of
Ordinances City of Wichita Falls. which provides - that
"Ha person shall keep or permit to be kept on his
premises any wild animal."

4. That Aero Lobo also referred to as Bo, is an animal
that does not fit the definition as provided in Section
5.1, Code of Ordinances City of Wichita Falls, for wild
animal'and/or wildlife.

5. That Dkdinance 5«43, Code of Ordinances of City Wichita
: Falls,; Texas, is not unconstitutional.

11
IT IS THEREFORE ORDERED that the City of Wichita Falls is
permanently enjpined from removing the Plaintiff's animal B&Aero
Lobo, also referred to as Bo, from Thomas Bagnetto's care,
custody and contreol under the provigions of the City Ordinances

1
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5-49, Code of Ordinances City of Wichita Falls.

IT I8 FURTHER ORDERED that Thomas Bagnetto and his sureties
are released from the bond, heretofore posted by Thomas Bagnetto
and his sureties, and all costs are taxed against the party

incurring the same.

SIGNED this _ /C day of March, 1994,

APPROVED AS TO FORM AND SUBSTANCE:

=

5. Price Swmith, Jr. Jim Finle

TSB# 18753500 : TSRy © 202 T

Attorney for Thomas Bagnetto Attorney for City of Wichita
Falls
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